INDIAN RELIGIOUS FREEDOM: TO LITIGATE OR LEGISLATE?
Louis Fisher* For most of U.S. history, little was done at the national or state level to protect the religious practices of Indians. Initially they were to be "civilized," assimilated, and acculturated into American society. Later stages led to exclusion of most Indians from the east coast, the creation of additional reservations, and termination of federal responsibility for some tribes. Them were few efforts by governmental institutions or private societies to safeguard and preserve the unique religious beliefs of Indian tribes. To the extent that religion played a part, it was to provide funds and assistance to convert Indians to Christianity. Only in recent decades has the national government taken steps to secure the religious heritage of Indians, and that initiative has come largely from the political branches, not the courts. Any expansion of Indian rights is most likely to come from statutes, presidential leadership, agency regulations, and the political process.
L Propagating the Gospel
By the time of the American Revolution, religious missions to the Indians had been operating in America for more than a century.' The first Virginia charter of 1606 directed colonists to be active in "propagating of Christian Religion to such People... and may in time bring the Infidels and Savages, living in those parts, to human Civility." ' no mention of instructing Indians in the tenets of Christianity, that became a key objective. Monroe and his Secretary of War, John C. Calhoun, used the money to support the effort of missionaries and religious societies brought in to establish schools for Indian children."
President John Quincy Adams told Congress in 1828 that "it was our policy and our duty to use our influence in converting to Christianity and in bringing within the pale of civilization." The national government tried to "bring them to the knowledge of religion and of letters." By appropriating their hunting grounds, government had an obligation to teach them "the arts of civilization and the doctrines of Christianity.""ls Thomas L. McKenney, who served as superintendent of Indian trade and head of the Office of Indian Affairs, helped implement this policy from 1812 to 1830. Of Quaker background, he believed in the equality of the races and cited the Bible for support. It was his responsibility to manage missionary efforts for the Indians." ' The civilization fund lasted until 1873. Religious missions demonstrated little interest or respect for Indian religious beliefs. Their attack on Indian religions "and their relegating of all his beliefs and ritual practices to the realm of superstition deprived the missionaries of use of the Indian spiritual values and ideas as bridges to the gospel and to acceptance of the Christian faith in terms meaningful to Indians."'" Although some missionaries understood this, it would not be until the 1930s that steps began to be taken to safeguard Indian religious beliefs and practices.
II. Indian Removal
Indians on the east coast gradually lost their lands. The Treaty of Hopewell in 1785 guaranteed the Cherokees their tribal lands, but persistent
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encroachments by white settlers led to new agreements from 1791 to 1806, each time compensating the Cherokees for land that they had ceded to Georgia, Tennessee, and Kentucky. In 1816, the Cherokees ceded all their lands in South Carolina." Beginning in 1816, the governor of Tennessee recommended that the Cherokees be relocated west of the Mississippi; those that remained would be given 640 to 1000 acres to develop. 9 In 1821, the Creeks in Georgia agreed to cede some land, and pressure was applied to the Cherokees to do the same. Other states and territories asked that Indians be removed from their lands.' A Monroe message to Congress in 1824 expressed the hope that "by the establishment of these tribes beyond the Mississippi, their improvement in civilization, their security, and happiness, would be promoted."'" By 1825, it appeared that whether Indians "liked it or not, or whether they had become civilized or not," they were to be moved.' Monroe told the Senate in 1825 that the basis for the removal of the tribes within Georgia seemed "peculiarly strong." ' Georgia precipitated a legal crisis by withdrawing rights from Cherokees and seizing their land. The Cherokees and church groups appealed to Congress to reverse Georgia, but no such remedial legislation emerged.' The American Board of Commissioners for Foreign Nations, which had sponsored missions to the Cherokees and the Choctaws, prepared a legal suit for the Cherokee Nation.' While this case was being heard, President Jackson persuaded Congress to pass the Removal Act of 1830, which called for the removal of Indians to west of the Mississippi River.' After Georgia and its judiciary put two American Board missionaries in prison, the Board took the case to the U.S. Supreme Court. William Wirt, who had served Presidents Monroe and Adams as Attorney General, argued the case for the Cherokees.
In 1831, the Court acknowledged that the Cherokee nation was a state with which the United States had dealt successively by treaty. However, it ruled that the Cherokees were not a "foreign state" and were not entitled to present the case as one of original jurisdiction. Whatever rights the Indians possessed regarding their lands, they were not legally positioned to ask the Court to prevent Georgia from exercising its legislative power. Because of the form
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in which the case had been submitted, the Court declined to reach the merits. 27 The dispute returned a year later, with the plaintiff this time being Samuel A. Worcester, one of the missionaries imprisoned by Georgia. In 1830, Georgia had passed legislation prohibiting white persons without a state license from residing in lands occupied by the Cherokees. Worcester, one of seven whites who defied the statute, was imprisoned along with Elizur Butler for four years of hard labor. He argued that he entered the Cherokee nation in the capacity of a missionary authorized by the American Board and the U.S. President, and that his prosecution by Georgia violated several U.S.-Cherokee treaties. Those treaty rights, he said, could not be interfered with by any state.
Speaking for the Court, Chief Justice John Marshall first determined that congressional statutes gave the Court jurisdiction to hear and decide the case. Furthermore, he said that the Indian nations "had always been considered as distinct, independent political communities, retaining their original natural fights, and the undisputed possessors of the soil, from time immemorial."' The single exception to that status was their exclusion from intercourse with other nations. The laws of Georgia could therefore have no force on the Cherokee Nation unless with the consent of the Cherokees and in conformity with treaties and congressional statutes. The law of Georgia under which Worcester was prosecuted "is consequently void, and the judgment a nullity." The acts of Georgia "are repugnant to the constitution, laws, and treaties of the United States."" Marshall was well aware that political institutions might not comply with his ruling. The Georgia legislature had passed a resolution warning that any attempt by the U.S. Supreme Court to reverse the Georgia Superior Court "will be held by this State as an unconstitutional and arbitrary interference in the administration of her criminal laws and will be treated as such."' After Marshall issued his decision, Georgia indeed ignored it and Jackson refused to use federal troops to enforce the court order. It is unlikely that Jackson said what is often attributed to him: "Well, John Marshall has made his decision, now let him enforce it."'" The judicial process never reached the point where it mandated Jackson to do anything.' Wirt tried to get Congress to pass legislation that would force Jackson's hand, but was unsuccessful."
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On the crucial issue of preserving national power over the states, Jackson looked to the Supreme Court as an ally. If Georgia could thumb its nose at the national government, so could other states. That is what South Carolina did on November 24, 1832, when its legislature passed the Nullification Ordinance, part of which attacked the jurisdiction of the U.S. Supreme Court and promised to treat any interference by the Court in state matters as a nullity. Jackson's proclamation of December 10 strongly repudiated South Carolina's position. In a message to Congress on January 16, 1833, Jackson urged legislation giving federal courts additional authority to deal with the threat from South Carolina." If South Carolina's challenge to federal judicial authority was unacceptable, so was Georgia's. In response to Jackson's stand, the governor of Georgia issued a pardon to the missionaries and released them from prison.
The removal of Indians was carried out at different times, with different tribes, and in different places over the next decade. Some Cherokees left early. The main move in 1838 involved about 17,000 who were forced into temporary stockades and then marched 800 miles west. Deaths from illness, inadequate food, exposure, and trauma might have reached as high as 8,00.
n Many of the deaths occurred after they arrived in Indian Territory. The Choctaws, Chickasaws, Creeks, and Seminoles also suffered huge losses during the removal. In 1843, the Secretary of War reported that 89,000 Indians had been moved west and 22,846 remained east of the Mississippi River."
I11. Grant's Peace Policy
The forced removal of Indians disrupted the work of Protestant missionaries. American Indian missions "dwindled to dormancy.' However, chronic corruption within the Bureau of Indian Affairs prompted President Ulysses S. Grant to act. He appointed Ely S. Parker, a Seneca Indian, Commissioner of Indian Affairs and removed all but two of the former superintendents of Indian schools. He relied on Quakers, who had developed 34. 3 RICHARDSON, supra note 9, at 1203. 35. 3 id. at 1192-93.
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a strong trust among the Indians, to nominate superintendents and agents. 4 In his first annual message on December 6, 1869, he reminded Congress that the management of Indian affairs had long been "a subject of embarrassment and expense." On the other hand, the Society of Friends was "well known as having succeeded in living in peace with the Indians in the early settlement of Pennsylvania," and had a reputation for "strict integrity and fair dealings." With that record in mind he asked them to manage some Indian reservations, and "the result has proven most satisfactory."' 2 In 1869, Congress appropriated two million dollars to enable the President "to maintain the peace among and with the various tribes, bands, and parties of Indians." The statute authorized the President to create a board of commissioners, consisting of no more than ten persons, to exercise joint control with the Secretary of the Interior over the funds appropriated by the statute.'
3 The Board of Indian Commissioners became known as the "church board" because its members were active laymen in the Presbyterian, Methodist, Congregational, Episcopal, Baptist, and Friends churches." Board members soon discovered how little power they had. By 1880, the Orthodox Friends and the Reformed Church had withdrawn from the system.'
5
The federal government entered into contracts with mission schools and paid them an annual amount for each student enrolled. Beginning in 1881, Roman Catholics became involved in administering Indian schools, and within a short time expanded its number of contract schools. By 1888, the Catholic Indian schools had become the principal beneficiaries of federal funds. Indian schools. By 1888, several of the Protestant churches had decided that it would be better to run the Indian schools without federal funds. 4 ' The Indian appropriations act in 1897 stated it to be "the settled policy of the Government to hereafter make no appropriation whatever for education in any sectarian school." Two years later, the Indian appropriations act included what Congress called "the final appropriation for sectarian schools." 4 After congressional appropriations were eliminated, churches continued to operate Indian schools, sometimes by relying on tribal trust funds and treaty funds. 4 For almost a century, Indian tribes had been treated as foreign nations subject to the treaty-making power of the President and the Senate. However, the Constitution also empowers Congress to "regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes." Partly because of corruption and mismanagement in the Office of Indian Affairs, the House of Representatives began to object to the Senate's prerogative in Indian affairs. In 1869, the Senate added funds to an appropriations bill to fulfill Indian treaties it had approved, but the House refused to grant the funds" The House completed its reassertion two years later by enacting this language: "Provided, That hereafter no Indian nation or tribe within the territory of the United States shall be acknowledged or recognized as an independent nation, tribe, or power with whom the United States may contract by treaty .... The House now had coequal power with the Senate over Indian affairs.
Toward the end of the nineteenth century, a number of Indian religious practices were curbed. Indian children were taken from their families and placed in boarding schools for up to eight years, where they learned English, wore western-style clothing, and had their hair cut western-style. Anything Indian, including dress, language, and religious practices, were systematically eliminated. Indian funeral ceremonies were declared illegal, and the Sun Dance (requiring the individual to thrust a sharpened stick through his skin) was officially banned in 1881. Some government officials and army officers thought that every Indian dance was a war dance. Misapprehension about the "ghost dance," which promised Indians that they could meet their dead 47 satisfaction that Indian dances were growing less frequent and had fewer "barbaric features," but noted that on a number of reservations "the native dance still has enough evil tendencies to furnish a retarding influence." The Sun Dance and similar dances were considered "Indian Offences" under departmental regulations, with "corrective penalties" provided. One of the circulars offered a number of recommendations, including "none take part in the dances or be present who are under 50 years of age.
'3 Criticism was also directed at dances of supposed sexual excess, such as the Hopi snake dance.
IV. The Stirrings of Reform
Congress passed legislation in 1919 to grant citizenship to Indians who had served in the military services during World War I and had received, or would receive, an honorable discharge. 4 Five years later, Congress passed legislation giving citizenship to the remaining Indians. The statute reads: "all non-citizen Indians born within the territorial limits of the United States be, and they are hereby, declared to be citizens of the United States: Provided, That the granting of such citizenship shall not in any manner impair or otherwise affect the right of any Indian to tribal or other property."
5 Few could miss the irony of granting U.S. citizenship to original Americans after it had been granted to American blacks and to women.
John successfully fought against the bill and prevented it from being reported out of committee. ' In 1928, the Institute for Government Research published a comprehensive work entitled The Problem of Indian Administration. Referred to as "The Meriam Report" because of its technical director, Lewis Meriam, the study was highly critical of U.S. policy toward the Indians. With straightforward language, it noted the "common failure to study sympathetically and understandingly the Indians' own religions and ethics and to use what is good in them as the foundation upon which to build .... The attempt blindly to destroy the whole Indian religion may in effect be an attack on some of the very elements of religious belief which the missionary himself espouses and which he hopes the Indian will adopt." 5 The report criticized the boarding schools for deficiencies in diet, health conditions, overcrowding of dormitories, overly strict discipline, and a weakening of family life."
Collier became Commissioner of Indian Affairs in 1934 and remained in that position until 1945. He helped persuade Congress to repeal a number of obsolete laws that covered Indians.' These statutes dated back to the period -from 1830 to 1850, when many Indians were considered hostile. For example, the statutes prohibited the sending or carrying of seditious messages and any correspondence with foreign nations to excite Indians to war' The repeal statute passed without debate?'
The major piece of legislation was the Indian Reorganization Act of 1934,' which ended the land allotment provisions of the Dawes Severalty Act of 1887.M During its forty-seven years, the Dawes Act permitted the breaking up of tribal or reservation lands into individual allotments. The objective, expressed piecemeal in earlier treaties, was to give Indians the incentive to work an individual piece of property that they owned. This philosophy took its most comprehensive form with the Dawes Act.' After property had been allotted from a reservation, the Secretary of the Interior could negotiate with the tribe and purchase the remaining (or "surplus") land. As the process of allotment continued, the surplus lands were transferred to the whites. 
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remaining acres in 1900, only 5,409,530 had been allotted. The 1934 statute provided for the return of some surplus lands to tribal ownership.
Collier's draft bill contained a title on Indian education, stating the purpose and policy of Congress "to promote the study of Indian civilization, including Indian arts, crafts, skills, and traditions." That title, promising a step toward the protection of Indian religious liberty, was deleted from the bill.' In seeking funds for the sections of the bill that survived, Collier ran into resistance from the appropriations subcommittees and the Bureau of the Budget." What he could not obtain in legislative authority or appropriations he tried to achieve by administrative action In 1934 he issued an order expressing the policy of the Indian Office regarding religion:
No interference with Indian religious life or ceremonial expression will hereafter be tolerated.... Violations of law or of the proprieties, if committed under the cloak of any religion, Indian or other, or any cultural tradition, Indian or other, are to be dealt with as such, but in no case shall punishment for statutory violations or for improprieties be so administered as to constitute an interference with, or to imply censorship over, the religious or cultural life, Indian or other.
The fullest constitutional liberty, in all matters affecting religion, conscience and culture, is insisted on for all Indians:' Federal interest in Indian affairs suffered a reverse in the late 1940s and 1950s. House hearings in 1947 focused on bills to "emancipate" Indians from the Bureau of Indian Affairs, and in that same year Acting Commissioner William Zimmerman was directed to testify concerning the elimination of BIA services:' In March 1949, the Hoover Commission recommended that the Bureau of Indian Affairs be transferred from the Interior Department to a proposed new department -the Federal Security agency -which would handle Social Security and educational functions. Federal policy for Indians should look to "their complete integration into the mass of the population as full, tax-paying citizens." Pending the achievement of complete integration, "the administration of social programs for the Indians should be progressively transferred to State government." ' of responsibility for medical services to local governments or to quasi-public bodies, and termination of tax exemption for Indian lands.' With these reforms implemented, "special Federal aid to State and local governments for Indian programs should end." 74 In a dissent, Vice Chairman Dean Acheson objected that the recommendations exceeded the commission's charter, especially the proposal "to assimilate the Indian and to turn him, his culture, and his means of livelihood over to State control."
5 Other dissents were written by commissioners James H. Rowe, Jr. and James Forrestal. 6 In 1952, the House adopted a resolution calling for a full and complete investigation of the BIA, with the goal of preparing legislation "designed to promote the earliest practicable termination of all Federal supervision and control over Indians."' At the end of the year, the House Committee on Interior and Insular Affairs issued a 1600-page report in response to the resolution, including discussion of some of the considerations needed to be taken into account before terminating federal supervision and control over the Indians. For example, legislation would be needed to confer civil and criminal jurisdiction over Indians upon State and local government authorities. ' The Eisenhower administration agreed to shift some federal responsibilities to the states. Legislation enacted in 1953 (Public Law 280) conferred jurisdiction on California, Minnesota, Nebraska, Oregon, and Wisconsin with respect to criminal offenses and civil actions committed or arising on Indian reservations within those states." M Considering the importance of this legislation, one would expect vigorous debate and dissent, but the legislative history is almost barren. The measure went through the two chambers with minimal discussion.' Although Eisenhower said he had "grave doubts as to the wisdom of certain provisions" in the bill, he signed it. He stated that in the five states at issue, "the Indians have enthusiastically endorsed this bill." His objection concerned two sections of the bill that permitted other states to impose criminal and civil jurisdiction over Indian tribes within their borders, without requiring full consultation with the Indians or final approval by the federal government' Consistent with this legislation, Congress [Vol. 26 https://digitalcommons.law.ou.edu/ailr/vol26/iss1/1 as rapidly as possible, to make the Indians within the territorial limits of the United States subject to the same laws and entitled to the same privileges and responsibilities as are applicable to other citizens of the United States, to end their status as wards of the United States, and to grant them all of the rights and prerogatives pertaining to American citizenship.' Similar to Public Law 280, the legislative history is practically non-existent. ' The combined effect of the concurrent resolution, Public Law 280, and tribal termination bills is referred to as the policy of "termination."
The attempt by the federal government to disengage from Indian affairs and transfer responsibility to the states was never tenable. Through a combination of treaties, statutes, and formal and informal agreements, the federal government had made commitments -legal and moral -to the Indians. It could not, at some later date, wash its hands. President Nixon told Congress on July 8, 1970, that the "removal of Federal trusteeship responsibility has produced considerable disorientation among the affected Indians and has left them unable to relate to a myriad of Federal, State, and local assistance efforts. Their economic and social condition has often been worse after termination than it was before."'"
V. Protective Legislation
Beginning in 1962, Congress passed a number of bills to protect Indian religious freedom, covering such areas as eagle feathers, Indian civil rights, Taos religious shrines, an Indian religious freedom statute, the Klamath Indians, and the protection of Indian graves and funereal objects. Although these statutes gave greater recognition to Indian religions, they sometimes lacked enforcement provisions. During litigation on some of these statutory provisions, courts regularly advise plaintiffs to seek remedies not from judicial activism but from more explicit legislation enacted by Congress.
A. Eagle Feathers
One of the first Indian religious issues addressed by Congress concerned legislation to protect eagles. In 1940, Congress passed a law to protect the bald eagle, which the Continental Congress had adopted in 1782 as the national symbol. The bald eagle, representing the American ideal of freedom, was also threatened with extinction in the twentieth century. issuing permits for certain purposes, but did not specify the religious use of Eagle feathers by Indians.' Nothing in the sparse legislative record referred to the need to protect Indian religious practices. ' The issue returned in 1962. Congress learned that immature bald eagles, similar in appearance to golden eagles, were sometimes killed by persons who confused the two. Only in the fourth year does the bald eagle grow its characteristic white feathers on the head and neck. To protect the bald eagle, Congress extended similar protections to the golden eagle. The legislative history explains the importance of the eagle for many Indian tribes, particularly in the Southwest, that performed ceremonies of religious significance. The eagle, "by reason of its majestic, solitary, and mysterious nature, became an especial object of worship." Every tribe believed in eagle beings, such as the man-eagle who "lays aside his plumage" after flights in which he spreads devastation, and the hero who slays him "is carried to the house in the sky by eagles of several species, each one in turn bearing him higher."
The legislation authorized the Secretary of the Interior to issue regulations allowing exceptions for various reasons, including "the religious purposes of Indian tribes." ' In defining the possession and use of eagles for religious purposes, a regulation issued in 1963 restricted permits to Indians "who are authentic, bona fide practitioners of such religion."" Current regulations require an applicant to be "an Indian who is authorized to participate in bona fide tribal religious ceremonies."' Litigation has clarified some issues. The Bald Eagle Protection Act does not allow Indians to make commercial sales of eagles or eagle parts. Not only is the sale of eagle parts incompatible with Indian religious beliefs, Indians deplore the sale of eagle parts as a matter of tribal custom and religion.' The prosecution of Indians for selling eagle parts imposes no burden on an Indian's free exercise of religion.' These cases did not involve an exchange among Indians of eagle parts for religious use. The people who bought the eagle feathers were non-Indians who made it clear that they had only a commercial interest in the items."
Indians prosecuted for shooting bald eagles sometimes cite treaties to justify their actions. If a treaty recognized the right of Indians to hunt and On April 29, 1994, President Clinton issued a memorandum concerning the distribution of eagle feathers for Indian religious purposes. He said that eagle feathers "hold a sacred place in Native American culture and religious practices," and that the administration had changed policy and procedures to "facilitate the collection and distribution of scarce eagle bodies and parts for this purpose." ' He directed executive departments and agencies to work cooperatively with tribal governments to accommodate Native American religious practices "to the fullest extent under the law."m
B. The Indian Civil Rights Act
In 1968, as part of an omnibus bill providing penalties for certain acts of violence or intimidation, Congress passed what is called the Indian Civil Rights Act." 0 Actually, it reads more like a Bill of Rights. As will any bill of rights, the statute extends protections to individuals and imposes restrictions on government, in this case the tribal governments. Thus, no Indian tribe exercising powers of self-government shall "make or enforce any law prohibiting the free exercise of religion." Because some tribes have a theocratic foundation, an establishment of religion clause was not included. An Establishment Clause might have worked "to the disadvantage of tribal religion."'" Other First Amendment rights are listed, prohibiting the tribal governments from abridging the freedom of speech or of the press, or the right of people peaceably to assemble and to petition for a redress of grievances. Indian tribes may not conduct unreasonable search and seizures, subject persons for the same offense to be twice put in jeopardy, compel persons in a criminal case to be a witness against themselves, take private property for a public use without just compensation, or take other actions injurious to individual rights.
Much of the statute is directed toward safeguards of criminal proceedings, such as the right to a speedy and public trial, to be informed of the nature and cause of the accusation, to be confronted with witnesses against you, to have compulsory process for obtaining witnesses in your favor, and to have the assistance of counsel. Other provisions prohibit excessive bail, excessive fines, cruel and unusual punishments, the denial of equal protection, deprivation of liberty or property without due process of law, bills of attainder, ex post facto laws, or the denial of a trial by jury of not less than six persons.'" The statute directed the Secretary of the Interior to draft a model code to govern the administration of justice by courts of Indian offenses on Indian reservations, In drafting the code, the Secretary "shall consult with the Indians, Indian tribes, and interested agencies of the United States."
A bill establishing rights for individuals in their relations with Indian tribes passed the Senate on December 7, 1967, by voice vote.'" The House took no action on that legislation, but on March 6, 1968, in a special message to Congress on the problems of the American Indian, President Lyndon B. Johnson urged Congress to enact a bill of rights for Indians." Two days later the Senate passed the legislation by a vote of 81 to 0." The House accepted the Senate language and it became law on April 11, 1968. Some members of the Indian community did not support the legislation. They worried that it would place an individual "against his or her society, in the traditional judicial system they favored, which was highly religious and required a fine sense of Indian customs."'" Also, the statute gave Indians an opportunity to appeal to federal courts the decisions reached by tribal courts, undercutting to some extent the principle of Indian selfgovernment." 
C. Taos Religious Shrines
In 1969, the House Committee on Interior and Insular Affairs reported legislation to grant to the Pueblo de Taos Indians in New Mexico trust title to approximately 48,000 acres of federally owned land that had been taken from the Indians in 1906, by presidential order, without payment of any compensation. Congress had passed legislation in 1933 to give the Pueblo a fifty-year special use permit to the area," but the Taos Indians wanted a more permanent arrangement. Placing great significance on the land, they urged the government to return the title to the land rather than compensate them with money. The Indians argued that preservation of the area and placing limits on non-Indian use were essential in protecting religious interests and the sacredness of the land. The integrity of their religion required complete privacy."' The most sacred shrine in the area is the Blue Lake.
To explain the successful enactment of legislation in 1970, one study emphasized that "nothing was more important than the persistent determination of the Taos people themselves."' Taos delegations traveled throughout the United States to promote their cause, enlisted the support of many individuals and organizations, and allowed a television documentary to be made at the Pueblo and at Blue Lake."' On the choice between payment and conveying land, the committee concluded that "the equities are on the side of the Indians" and that the land should be restored to the Pueblo. Mr. President, what is involved here is far more than simply a legal claim, important as that is. What really is involved here is a deeply spiritual and religious matter, which goes right to the heart of freedom of religion and freedom of conscience in our country, because the Blue Lake area which is in dispute, and which has been in dispute for so many years, is regarded as the Other legislation by Congress during this period strengthened Indian autonomy. In 1975, Congress granted Indians greater participation in federal programs and increased educational assistance. The Indian Self-Determination Act recognized that prolonged federal domination of Indian service programs "has served to retard rather than enhance the progress of Indian people."" '
D. American Indian Religious Freedom Act
In 1978, Congress passed a joint resolution expressing the principles of religious freedom for Indians. The resolution, called the American Indian Religious Freedom Act (AIRFA),"' begins by recognizing that freedom of religion is an "inherent right" for all people and "fundamental to the democratic structure of the United States." Moreover, the individual right to practice religion has produced "a rich variety of religious heritages in this country." Included within this culture are the religious practices of the American Indian, "such practices forming the basis of Indian identity and value systems." After citing the instances in which federal laws and practices had abridged and infringed on the religious freedom of American Indians, the legislation resolves that "henceforth it shall be the policy of the United States to protect and preserve for American Indians their inherent right of freedom to believe, express, and exercise the traditional religions of the American Indian, Eskimo, Aleut, and Native Hawaiians, including but not limited to access to sites, use and possession of sacred objects, and the freedom to worship through ceremonials and traditional rites."" Section 2 of the resolution provides that the President "shall direct" the various federal departments, agencies, and other instrumentalities to evaluate their policies and procedures, in consultation with native traditional religious leaders, in order to determine appropriate changes necessary to "preserve and protect Native American religious cultural rights and practices." * The resolution expresses only a general policy and lacks enforcement mechanisms. As the floor manager in the House said: "It has no teeth in it.. ' 
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branch of government) in previous years. The legislative history is quite brief. The resolution passed the Senate by voice vote and by a margin of 337 to 81 in the House.' " Two years later, the Tenth Circuit decided a case originally brought in 1974 but one that also cited the resolution. The complaint claimed that in impounding water to form Lake Powell on the Colorado River, the government had put some of the Navajo gods under water, denied the Navajo access to a prayer spot sacred to them, and by allowing tourists to visit the Rainbow Bridge permitted desecration of the site. Balancing the government's interest in assuring public access to natural attractions, the court denied that the free exercise of Indian religions had been infringed. ' Similarly, in 1980 the Sixth Circuit ruled that the Cherokee Indians failed to show that their free exercise of religion would be infringed by a proposed dam that would flood a site sacred to the Cherokee religion. The plaintiffs cited AIRFA. The court noted that Congress, in an appropriations bill enacted in 1979, had directed the construction of the dam notwithstanding the Endangered Species Act "or any other law."'" The record convinced the court that the dam affected not religious interests but rather cultural heritage and tradition, which are not protected by the Free Exercise Clause.
In a 1983 case, Navajo and Hopi tribes challenged a permit that would allow private interests to expand and develop a government-owned ski area in Arizona, claiming that it impaired their ability to gather sacred objects and to conduct religious ceremonies. The D.C. Circuit held that development of the area did not violate AIFRA or the National Historic Preservation Act. In reviewing the statutory language and legislative history of AIRFA, the court concluded that they do not indicate "the extent to which Congress intended that policy to override other land use considerations." 1 ' The court cited this statement by one of the bill's principal sponsors, Rep. Morris Udall (D.-Ariz.): "[l1t is not the intent of my bill to wipe out laws passed for the benefit of the general public or to confer special religious rights on Indians."'' Prior to issuing the permit, the government held meetings with Indian religious practitioners and conducted public hearings on the Hopi and Navajo reservations, at which the practitioners testified.
27 Also in 1983, the Eighth Circuit reviewed a case brought by Indian spiritual leaders and religious practitioners, claiming that South Dakota, by restricting access to a site of traditional religious ceremonial grounds, had violated the Free Exercise Clause, AIRFA, and other statutes. The district court held that Indian interests 122 In 1988, the Supreme Court decided that the federal government did not violate the Free Exercise Clause by permitting timber harvesting and construction of a road through a portion of a national forest that has traditionally been used for Indian religious purposes. After a study commissioned by the Forest Service concluded that construction of the road would cause "serious and irreparable damage to the sacred areas which are an integral and necessary part of the belief systems and lifeway of Northwest California Indian peoples," the government selected a route that was removed as far as possible from the sites used by Indians for spiritual activities.' Indian organizations claimed that the Forest Service's decision violated the Free Exercise Clause and several statutes, including AIRFA. Although the Court recognized that the logging and road-building "could have devastating effects on traditional Indian religious practices," it denied the Indians' claim because "government simply could not operate if it were required to satisfy every citizen's religious needs and desires."'" Writing for the majority, Justice O'Connor noted that the Constitution does not, and courts cannot, offer to reconcile the various competing demands on government, many of them rooted in sincere religious belief, that inevitably arise in so diverse a society as ours. That task, to the extent that it is feasible, is for the legislature and other institutions. Cf. The Federalist No. 10 (suggesting that the effects of religious factionalism are best restrained through competition among a multiplicity of religious sects.)1 3 1 O'Connor said that the dissenting Justices wanted the Court to referee disputes between the government and religious groups by deciding which public lands are "central" or "indispensable" to certain religions, and to weigh the value of religious beliefs that are threatened by a government program. Such an approach "would cast the Judiciary in a role that we were never intended to play."' 3 1 [Vol. 26 https://digitalcommons.law.ou.edu/ailr/vol26/iss1/1 part of the "termination" policy in the 1950s, federal supervision over Klamath Indian property came to an end. Adult members of the tribe were given the option of holding their interests in common under Oregon law or converting the interests to cash. In a 1958 election, approximately 77% of the tribal members voted to sell their property. Edison Chiloquin wanted to retain his interests in the land. As a result of the election, 631,000 acres were sold to a private corporation (91,000 acres), the Department of the Interior (15,000), and the Department of Agriculture (525,000).'"
E. Klamath Indians
In 1969, a majority of the remaining members of the tribe elected to terminate the trust. Legislation in 1973 directed the Secretary of Agriculture to acquire 135,000 acres of land to be added to the Winema National Forest." Purchase of the land resulted in the disbursement of $270,000 to each Indian beneficiary. Chiloquin, who had helped create the "Committee to Save the Remaining Klamath Indian Lands," refused to accept the money. Instead, he wanted land to establish a village founded on traditional values and the preservation of Indian culture, ways, and spiritual beliefs. To underscore his determination, he built a tipi in the forest, became a squatter, and kept a sacred council fire lit.
The purpose of the private bill for Chiloquin was to avoid, as Sen. Mark Hatfield (R.-Or.) said, "confrontation and all other kinds of unpleasantries of trying to expel this man from the lands that are his ancestral home. ' ISS The bill specifies that the land set aside for Chiloquin "shall not be inconsistent with its cultural, historical, and archeological character." If the land were used by Chiloquin or his heirs for other than "traditional Indian purposes," it would revert to the United States to protect archeological, cultural, and traditional values associated with the property."
There remained some unfinished business with the Klamaths, long recognized by the federal government as an Indian tribe. However, in 1954, as part of the termination policy, Congress passed legislation terminating federal supervision over the tribe and putting an end to federal services to tribal members. The Termination Act gave members a choice of either withdrawing from the tribe and taking their share of the sale of land in cash, or remaining with the tribe and keeping their share in trust.'" In reporting legislation in 1986, the House Committee on Interior and Insular Affairs said that the government had never properly asked tribal members whether they were in favor of the 1954 bill. In fact, the tribe had voted to send a slate of Any federal services and benefits given to Indian tribes recognized by the federal government are also to be given to the Klamath Indians.'
F. Indian Graves and Funereal Objects
Native Americans, believing that they have a spiritual connection with ancestral remains, have had little success in litigating disputes about development of Indian burial grounds, removal of gravestones by developers, or malicious disturbance of Indian tombs or graves." While it can be said that "only recently" have Native Americans "felt they were in a position to bring a white government to court,"' 4 the more effective avenue has been to bring white government to Congress.
In 1989, Congress passed legislation to establish the National Museum of the American Indian within the Smithsonian Institution. Part of the statute required the Secretary of the Smithsonian Institution, in consultation and cooperation with traditional Indian religious leaders and government officials of Indian tribes, to inventory the Indian human remains and Indian funerary objects in the possession or control of the Smithsonian Institution, and to return to the descendants or tribes the human remains and associated funerary objects that can be associated with the descendants and tribes." The following year, Congress passed the Native American Graves Protection and Repatriation Act.' 43 In reporting the bill, the House Committee on Interior and Insular Affairs explained its purpose: "to protect Native American burial sites and the removal of human remains, funerary objects, sacred objects, and objects of cultural patrimony on Federal, Indian and Native Hawaiian lands."'" Persons who excavate or do archeological work on federal lands would have to receive a permit. If any human remains or funerary objects were discovered, and it is known which tribe is closely related to them, that tribe is given the opportunity to reclaim the remains or objects. If they decide not to take possession, the Secretary of the Interior will determine the disposition after consulting with Native American, scientific and [Vol. 26
https://digitalcommons.law.ou.edu/ailr/vol26/iss1/1 museum groups. In previous years, Indian tribes had tried to have the human remains and funerary objects of their ancestors returned to them. During consideration of the legislation, some Indian representatives testified that the spirits of their ancestors would not rest until they had been returned to their homeland.' The bill passed the House under suspension of the rules, a procedure usually adopted for uncontroversial legislation with strong bipartisan support.'" It requires a two-thirds majority. Rep. Ben Nighthorse Campbell (D.-Colo.), whose father was Northern Cheyenne, discussed an order by the Surgeon General in 1868 to have Army field officers send him Indian skeletons. The purpose of the study was to determine whether the Indian was inferior to the white man, because of a smaller cranium, and to show that the Indian was not capable of being a landowner." Indian tribes wanted to recover these and other remains. The bill passed the Senate by voice vote, with little debate.'" Differences between the two chambers were resolved with little difficulty." As enacted, the bill provides for criminal penalties for those engaged in illegal trafficking in Indian human remains and cultural items."
VI. Religious Use of Peyote
Indians have had a few victories in state court in using peyote during religious ceremonies, but most judicial rulings have gone against them, including the highly disputed decision by the Supreme Court in Employment Division v. Smith.' Support for peyote use has come from the regular political process: federal agency regulations, testimony by executive officials, Justice Department opinions, state legislation, and congressional statutes.
A. Peyotism
The peyote religion among Indian tribes in the United States begins at the end of the nineteenth century, although its use by Indians in other territories dates back 10,000 years. Peyote grows in small buttons at the top of a spineless cactus. With its hallucinogenic properties, peyote offers a supernatural alternative to other religions by establishing an intermediate spirit (peyote, Jesus, or both) and a Supreme Being (the Great Spirit or God).' 
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As practiced by the Native American Church (NAC), the drug is considered a sacrament (like bread and wine) and an object of worship. Prayers are devoted to peyote just as prayers are devoted to the Holy Ghost. By ingesting peyote, members of the NAC say they enter into direct contact with God. Peyote is not injurious to the Indian religious user, is not addictive or habit forming, and is often helpful in controlling alcoholism and alcohol abuse among Indian people.' Congress had prohibited the sale of intoxicating drinks to Indians in 1897 2 " In 1918, the House Committee on Indian Affairs reported legislation to prohibit the sale of peyote to Indians. The committee, accepting the recommendation of the Indian Bureau and relying on published articles, described peyote as "poison" and referred to "night orgies in a close [sic] tent polluted with foul air."'" The bureau recognized that peyote was used by Indians "as a substitute for intoxicating liquors," but instead of using that evidence to support the use of peyote, the committee argued that substitution was a ground to prohibit it. ' The reason behind this position is that action on the peyote bill was caught up in the national campaign for prohibition in general, eventually leading to ratification of the Eighteenth Amendment in 1919. Curiously, the committee report includes an encyclopedia article that accurately describes peyote as "producing a pleasant dreaminess without, however, overmastering the will power," and states that peyote "effectively checks tendencies toward alcoholism.
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The House passed the committee-reported bill to prohibit the sale of intoxicating liquor, Indian hemp, or peyote to any Indian. An amendment to permit the sale of peyote when used for religious purposes was rejected, and the bill as a whole passed.
6 ' The Senate took no action on this House bill. Instead, it debated an amendment to prohibit the introduction of peyote into Indian territories. The amendment was rejected on a point of order because it constituted general legislation on an appropriations bill."
The religious use of peyote was also opposed by some tribal leaders, who considered it a threat to their authority.'" In 1962, the D.C. Circuit affirmed the action of the Secretary of the Interior in approving a resolution adopted by the Navajo Tribal Council, banning the sale, use, or possession of peyote. NAC had challenged the resolution, considering peyote as indispensable for their religious ceremonies, but the Navajo Tribal Council regarded peyote as not connected with "any Navajo religious practice" and harmful and foreign to the Navajo traditional way of life.'"
B. Reform Movement
Montana in 1957 and New Mexico in 1959 amended their narcotic laws to provide that the prohibition against narcotics "shall not apply to the possession, sale or gift of peyote for religious sacramental purposes by a bona fide religious organization incorporated under the laws of the state."'" In 1959, the Tenth Circuit decided a case brought by NAC, which sought an injunction against an ordinance adopted by the Navajo tribal council making it an offense to introduce peyote into Navajo country. The Navajos entered the house of an NAC member while he conducted religious ceremonies, and without a search warrant searched the premises and arrested several people. The NAC claimed that the ordinance was void because it violated the church's rights and the rights of its members under the First, Fourth, and Fifth Amendments of the U.S. Constitution. The court held that in the absence of a constitutional provision or a congressional statute making the Bill of Rights applicable to Indian nations, federal courts lacked jurisdiction over tribal laws or regulations. '" In 1960, an Arizona trial court ruled against the state in a case involving a Navajo woman arrested for illegal possession of peyote. The court held that her religious interests outweighed whatever governmental interest the state could present. The judge wrote that the use of peyote was "essential to the existence of the peyote religion. Without it, the practice of the religion would Navajos who used peyote during a religious ceremony and they were convicted under a state statute that prohibited the unauthorized possession of peyote. The court ruled that since the defendants used peyote "in a bona fide pursuit of a religious faith," and since there was no compelling state interest to override that use, application of the statute in this instance violated the First Amendment. Although the First Amendment was not applicable to Indian nations (and would not be until 1968), it applied to the states." The court explained that peyote serves a sacramental purpose similar to bread and wine in certain Christian churches, but "it is more than a sacrament. Peyote constitutes in itself an object of worship; prayers are directed to it much as prayers are devoted to the Holy Ghost. On the other hand, to use peyote for nonreligious purposes is sacrilegious."' Other cases decided during this period also went against the use of drugs for supposedly religious reasons. In 1968, a federal court rejected the argument of a Neo-American Church member who claimed that her ingestion of marijuana and LSD was required for a religious experience. The court held that the statutes under which she was indicted were rational, constitutional, and served a substantial government interest. Her case involved more than the personal use of drugs; she was also indicted for unlawful sale and delivery." 5 These cases in the 1960s were decided either by state courts or lower federal courts. The case that went to the Supreme Court and received nationwide attention concerned Timothy Leary, who championed the use of drugs as a psychedelic, mystical, and religious experience. The Fifth Circuit affirmed his conviction against his claim of a First Amendment right to free exercise of religion. Like some of the cases already discussed, Leary was not charged with merely using marijuana. He was convicted of transporting and concealing the drug. His daughter Susan, age 18, was also convicted under the transportation and concealment charges. He testified that he was aware that his failure to pay a transfer tax for the marijuana violated federal law.'
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The court rejected any similarity between his actions and the use of peyote upheld in Woody." Unlike the California law that prohibited the religious use of peyote, the court ruled that Congress had a compelling governmental interest in passing laws against marijuana.
Leary's conviction was reversed by the Supreme Court because of issues concerning self-incrimination under the Fifth Amendment and questions of due process. His religious freedom argument was not at issue, nor was there any question about the compelling need of the national government to control marijuana. The Court closed by saying: "[niothing in what we hold today implies any constitutional disability in Congress to deal with the marihuana traffic by other means."' None of these cases challenged Woody's support for Indians using peyote in a religious ceremony conducted by the NAC. In 1972, when that identical issue was before an appellate court in Arizona, the court upheld the use of peyote in a religious ceremony (a wedding) convened by the Native American Church. Peyotism, said the court, "is not a twentieth century cult nor a fad In 1979, a federal district court in New York read the peyote exception differently. In addition to the NAC, it ruled that the exception covered the Native American Church of New York, which is not affiliated with the NAC and only a few of its roughly one thousand members are Indians. Also, the Native American Church of New York expresses a belief that all psychedelic drugs, including LSD and marijuana, are deities." The district court concluded that the exemption for peyote is available to any bona fide religious organization that uses peyote for sacramental purposes and regards peyote as a deity.""
D. The Case of Al Smith and Galen Black
Alfred Smith, a Klamath Indian and member of the NAC, served as a counselor for alcoholics since 1971. He worked for ADAPT (Alcohol and Drug Abuse Prevention and Treatment) from August 25, 1982, until his discharge on March 5, 1984. ADAPT required counselors to abstain from alcohol and mind-altering drugs and warned Smith that he could be discharged for using peyote, even if part of a religious ceremony. After ingesting peyote during a weekend service conducted by the NAC, Smith was fired and subsequently denied unemployment benefits because of the drug use."
In 1986, the Supreme Court of Oregon held that the denial of benefits did not violate state constitutional provisions regarding freedom of worship and religious opinion, but it did violate the free exercise clause of the First Amendment of the U.S. Constitution.'" It relied on the standards announced in 1963 by the U.S. Supreme Court in Sherbert v. Verner. the person claiming the free exercise right must show that the application of law "significantly burdens" the free exercise of religion, and the state must show that the constraint on religious activity is the "least restrictive" means of achieving a "compelling" state interest." A companion case involved Galen Black, a non-Indian who belonged to the NAC. He was also denied unemployment benefits after being fired for ingesting peyote during a religious ceremony.
Under Oregon law, the possession of peyote was a crime. Unemployment benefits could be denied when an employee was discharged for misconduct, in this case by ingesting peyote. Although the state defended the law as part of its general policy against drug use, the Oregon Supreme Court held that the state had not shown that the financial stability of the unemployment insurance Frohnmayer's office took no position on the bill."' As enacted in 1991, the bill states that in any prosecution for the manufacture, possession, or delivery of peyote, it is an affirmative defense that the peyote is being used or is intended for use (1) in connection with the good faith practice of a religious belief, (2) as directly associated with a religious practice,'and (3) in a manner that is not dangerous to the health of the user or others who are in the proximity of the user." 3 After the introduction of RFRA in 1990, a broad coalition of religious and civil liberties groups worked closely to overturn Smith. Congressional hearings in 1992 explored the authority of Congress to enact legislation to overturn the Supreme Court on constitutional issues. Congressman Henry Hyde, a senior member of the House Judiciary Committee, argued that Congress had no authority to enact RFRA: "Congress is institutionally unable to restore a prior interpretation of the first amendment once the Supreme Court has rejected that interpretation. We are a legislature, not the Court.
2t'
Yet throughout its history, Congress has often countermanded the Court on constitutional issues. Scholars and lobbyists at the hearings testified strongly that Congress had a right and a duty to act when the Court endangers fundamental freedoms. Robert Dugan, Jr., representing the National Association of Evangelicals, said that the Supreme Court, intended to be a guardian of constitutional freedoms, has "deprived us of" our birthright as Americans" and emptied the Free Exercise Clause of its meaning. The system of checks and balances, he said, empowered Congress "to overrule the Court by restoring the compelling interest test." 2 ts Dallin H. Oaks, from the Mormon Church, regarded the statutory restoration of the compelling interest standard as "both a legitimate and a necessary response by the legislative branch to the degradation of religious freedom resulting from the Smith case."' Nadine Strossen of the ACLU appealed to Congress to act:
IThe Supreme Court has cast us back into the good graces of this legislature, and it does depend on you, our elected representatives, told the Senate Committee on Indian Affairs that the Supreme Court decided that "our religion did not deserve the same protection afforded to all Americans who practice Judeo-Christian religions," and urged Congress to pass legislation "to ensure the continuation and vitality of Indian communities.
" m The peyote bill that became law in 1994 originally attempted to redress a number of Supreme Court decisions that gave short shrift to Indian religious rights. In addition to Smith, the bill responded to the Court's decision in 1988 that denied protection of an Indian religious site on public land.' Senate hearings disclosed that RFRA "fails to clearly address the fundamental issue of native access to sacred sites." ' Sen. Daniel Inouye (D.-Haw.), sponsor of the legislation, explained that the bill would provide "protection of native American sacred sites and puts into place a mechanism for resolving disputes.""' Sen. Mark Hatfield (R.-Or.) said it was important that the 1988 decision "not be allowed to continue to deny native American input into Government actions that might affect historically sacred sites. ' " " This part of the legislation was never enacted. However, President Clinton issued an executive order in 1996 to direct executive branch agencies to (1) accommodate access to and ceremonial use of Indian sacred sites by Indian religious practitioners and (2) avoid adversely affecting the physical integrity of such sacred sites."
DEA officials testified that the religious use of peyote by Indians has nothing to do with the vast and violent traffic in illegal narcotics in the United States. The DEA was also unaware of the diversion of peyote to any illicit market.' The bill enacted in 1994 specifically recognizes that "for many Indian people, the traditional ceremonial use of the peyote cactus as a religious sacrament has for centuries been integral to a way of life, and significant in perpetuating Indian tribes and cultures."" ' s The statute also notes that the Supreme Court's decision in Smith did not protect Indian practitioners who used peyote in Indian religious ceremonies.' 
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Published Early in 1995, a district court in Texas held RFRA to be unconstitutional on the grounds that it violated the doctrine of separation of powers by "intruding on the power and duty of the judiciary."" 7 That decision was overturned a year later by the Fifth Circuit. The executive and legislative branches, said the appellate court, "also have both the right and duty to interpret the constitution."" The Fifth Circuit referred to a section from Smith where Justice Scalia seemed to invite other branches to protect rights left unguarded by the courts.
" 9 In that sense, RFRA was consistent with Scalia's appeal to nonjudicial bodies to enhance rights and liberties beyond the minimum levels established by courts. Other courts also upheld the constitutionality of RFRA.' The Court concluded with the suggestion that constitutional interpretation is a judicial monopoly. "Our national experience teaches that the Constitution is preserved best when each part of the Government respects both the Constitution and the proper actions and determinations of the other branches. When the Court has interpreted the Constitution, it has acted within the province of the Judicial Branch, which embraces the duty to say what the law is."'" Nothing in two hundred years of constitutional practice and construction supports such a static formulation. The Court closes its eyes to what is plainly conspicuous in American history: the reality and capacity of all three branches and the general public to participate in shaping constitutional values, either before or after judicial rulings.
A separate question concerned the constitutionality of RFRA as applied not to the states but to the federal government. In 1998, the Eighth Circuit held that RFRA was constitutional as applied to federal law, it did not violate the separation of powers doctrine, and it did not violate the Establishment Clause.
m " In 2001, the Tenth Circuit ruled that RFRA was a legitimate congressional action under Article I to govern the conduct of federal prison officials.'
